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A Framework to Define ‘Ordinary
Course of Business‘
The Companies Act 2013 (Act) requires that companies get board and
shareholder approval for related party transactions, unless these are
in the ‘ordinary course of business’. But, the Act has not defined what
constitutes ‘ordinary course of business’. Therefore, companies differ in
their interpretation of the term.
The objective of this document is to help boards arrive at a framework
to define the term ‘ordinary course of business.’ We hope these
principles will provide a framework to companies and their boards as
they debate and approve related party transactions.
The Companies Act, 2013 allows companies to undertake related party
transactions (RPT) without the need of any approval, if these are in the
‘ordinary course of business’. If a related-party transaction is not in the
‘ordinary course of business’, it will need to be approved by the
board/audit committee of the company. The requirements become more
stringent if the transactions cross certain pre-determined ‘materiality’
thresholds. In such cases, the company will require the consent of 75% of
the minority (non-related) shareholders.1

Box 1: Regulation Snapshot: Section 188(1) of Companies Act, 2013
Except with the consent of the Board of Directors given by a resolution at a meeting of the Board and subject to such
conditions as may be prescribed, no company shall enter into any contract or arrangement with a related party with respect
to:
a. sale, purchase or supply of any goods or materials;
b. selling or otherwise disposing of, or buying, property of any kind;
c. leasing of property of any kind;
d. availing or rendering of any services;
e. appointment of any agent for purchase or sale of goods, materials, services or property;
f. such related party's appointment to any office or place of profit in the company, its subsidiary company or
associate company; and
g. underwriting the subscription of any securities or derivatives thereof, of the company:
Provided that no contract or arrangement, in the case of a company having a paid-up share capital of not less than such
amount, or transactions not exceeding such sums, as may be prescribed, shall be entered into except with the prior approval
of the company by a special resolution:
Provided further that no member of the company shall vote on such special resolution, to approve any contract or
arrangement which may be entered into by the company, if such member is a related party:
Provided also that nothing in this sub-section shall apply to any transactions entered into by the company in its
ordinary course of business other than transactions which are not on an arm’s length basis.

This requirement has been recently amended – going forward, companies will need approval from 50 per cent of minority shareholders. The
amendment has been cleared by the Indian Parliament and is awaiting the final assent of the President before it is notified.
1
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Given this backdrop, having a framework to decide what constitutes
‘ordinary course of business’ is important, especially for listed companies
which tend to have a large and diverse set of activities.
However, IiAS observes that only 9 out of the S&P BSE SENSEX 30
companies have a defined framework for identifying ‘ordinary’ activities
(See Table 1 below).
Table 1: S&P BSE SENSEX 30 companies – if they have defined ‘Ordinary Course of Business’ in their RPT Policy
Sl. No
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

Company

Axis Bank
Bajaj Auto
Bharti Airtel
BHEL
Cipla
Coal India
Dr Reddy
GAIL
HDFC
HDFC Bank
Hero Motocorp
Hindalco
HUL
ICICI Bank
Infosys
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24.

Company

ITC
L&T
M&M
Maruti Suzuki
NTPC
ONGC
Reliance
SBI
Sun Pharma
Tata Motors
Tata Power
Tata Steel
TCS
Vedanta
Wipro
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[1] In the above analysis, IiAS has considered companies that have attempted to define the term ‘ordinary course of business‘ in some
degree of granularity – either through a framework or through a negative / exception list.

The lack of a definition or a framework leaves a lot to the discretion of the
board, particularly the audit committee. IiAS has often argued that the
crux of strong internal controls lies in the objectivity of the board. Given
the sensitivity and potential conflict of interest in RPTs, IiAS believes
companies must develop and publish a set of guiding principles which
will help their boards decide on what constitutes ‘ordinary course of
business’. Adherence to these pre-approved guidelines will then ensure
fairness and neutrality on the part of the sanctioning authorities.
The objective of this document is to provide clarity to companies and
their boards in developing such a policy framework for debating and
approving related party transactions.

2

iias.in

May 2015

Institutional
EYE

Nothing Out of the Ordinary

Framework for deciding which activities are part of the ‘Ordinary Course of Business’
Any activity which is routine and in accordance with the usual customs and practices of a particular business can
be described to be ‘in the ordinary course of business’. For a company, the interpretation needs to be contextual,
taking into account the nature of the activity and its relevance in the overall scope of company’s businesses.
In order to test for this definition, the following factors must be taken into account:
a.

Objects Clause
An activity is more likely to be considered in the ordinary course of business, if it features in the ‘Main
Objects’ clause of the company’s Memorandum of Association. This will typically not include activities which
are incidental or ancillary to the main objects.
In other words, the more the importance of the activity in terms of the company’s business, the more the
likelihood of it being considered to be ordinary. This will cover the amount of resources dedicated, capital
outlay, revenues generated, the time spent, the manpower involved, etc.

b.

Nature of Business and Industry
On occasions, the nature of the business carried out and industry practice in accordance with well settled
customs and usages would help determining whether an activity is in the ‘ordinary course of business’ or
not.
For example, in a software company, exporting information technology products will be considered to be in
the ordinary course of business; however, constructing residential colonies for its employees will not fit this
classification.

c.

Precedence
Activities in the ordinary course of business are likely to have a well-established precedence in the company
history. If an activity is being conducted for the first time, it is likely not part of the ordinary course of
business.

d.

Periodicity
Regular and frequently occurring activities will typically be considered to be unremarkable and in the
ordinary course of business. Transactions which are infrequent and occur only once in a while are not to be
classified as ‘ordinary’. We are assuming periodicity to be once every 18 months, but boards are free to
determine this gap between recurrences of the activity.

e.

Uniformity
This test will account for:
i. Predictability: Activities whose nature is predictable
ii. Consistency: Activities where the quantum of transactions are consistent with past history.
For example, in an automobile company, any purchase of auto ancillaries will be considered to be in the
ordinary course of business. However, if the quantum of transactions is hiked threefold in a particular year,
without a commensurate increase in production, it will cease to be classified as ordinary.

One size will clearly not fit all. Before taking a judgement call, the board must review the above factors in unison:
each factor by itself may not be definitive. For example, a textile company may enter into the e-commerce
business for the first time, but it will still be tagged as ‘ordinary’ if the MoA has the relevant clause incorporated
as part of its Main Objects.
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Negative List
Notwithstanding the above, for any company, the following activities will generally not be considered as part of
the ordinary course of business:
 Corporate Restructurings and Schemes of Arrangement between related entities
 Slump Sales or Hive-Offs to related entities
 Purchase of securities of related entities (other than for pure investment companies)
 Royalty fees paid or received from related entities
 Providing capital support to group entities (other than wholly-owned subsidiaries)
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Disclaimer

This document has been prepared by Institutional Investor Advisory Services India Limited (IiAS). The information contained herein is
solely from publicly available data, but we do not represent that it is accurate or complete and it should not be relied on as such. IiAS shall
not be in any way responsible for any loss or damage that may arise to any person from any inadvertent error in the information contained
in this report. This document is provided for assistance only and is not intended to be and must not be taken as the basis for any voting or
investment decision. The user assumes the entire risk of any use made of this information. Each recipient of this document should make
such investigation as it deems necessary to arrive at an independent evaluation of the individual resolutions referred to in this document
(including the merits and risks involved). The discussions or views expressed may not be suitable for all investors. The information given
in this document is as of the date of this report and there can be no assurance that future results or events will be consistent with this
information. This information is subject to change without any prior notice. IiAS reserves the right to make modifications and alterations
to this statement as may be required from time to time. However, IiAS is under no obligation to update or keep the information current.
Nevertheless, IiAS is committed to providing independent and transparent recommendation to its client and would be happy to provide
any information in response to specific client queries. Neither IiAS nor any of its affiliates, group companies, directors, employees, agents
or representatives shall be liable for any damages whether direct, indirect, special or consequential including lost revenue or lost profits
that may arise from or in connection with the use of the information. The disclosures of interest statements incorporated in this document
are provided solely to enhance the transparency and should not be treated as endorsement of the views expressed in the report.

Confidentiality

This information is strictly confidential and is being furnished to you solely for your information. This information should not be
reproduced or redistributed or passed on directly or indirectly in any form to any other person or published, copied, in whole or in part,
for any purpose. This report is not directed or intended for distribution to, or use by, any person or entity who is a citizen or resident of
or located in any locality, state, country or other jurisdiction, where such distribution, publication, availability or use would be contrary
to law, regulation or which would subject IiAS to any registration or licensing requirements within such jurisdiction. The distribution of
this document in certain jurisdictions may be restricted by law, and persons in whose possession this document comes, should inform
themselves about and observe, any such restrictions. The information provided in these reports remains, unless otherwise stated, the
copyright of IiAS. All layout, design, original artwork, concepts and other Intellectual Properties, remains the property and copyright of
IiAS and may not be used in any form or for any purpose whatsoever by any party without the express written permission of the copyright
holders.

IiAS Voting Policy

IiAS' voting recommendations are based on a set of guiding principles, which incorporate the basic tenets of the legal framework along
with the best practices followed by some of the better governed companies. These policies clearly list out the rationale and evaluation
parameters which are taken into consideration while finalizing the recommendations. The detailed IiAS Voting Guidelines are available at
www.iias.in/IiAS-voting-guidelines.aspx. The draft report prepared by the analyst is referred to an internal Review and Oversight
Committee (ROC), which is responsible for ensuring consistency in voting recommendations, alignment of recommendations to the IiAS’
voting criteria and setting and maintaining quality standards of IiAS’ proxy reports. Details regarding the functioning and composition of
the ROC committee are available at www.iias.in. In undertaking its activities, IiAS relies on information available in the public domain i.e.
information that is available to public shareholders. However, in order to provide a more meaningful analysis, IiAS, generally seeks
clarifications from the subject company. IiAS reserves the right to share the information provided by the subject company in its reports.
Further details on IiAS policy on communication with subject companies are available at www.iias.in.

Analyst Certification

The research analyst(s) for this report certify/ies that no part of his/her/their compensation was, is or will be, directly or indirectly
related to specific recommendations or views expressed in this report. IiAS’ internal policies and control procedures governing the dealing
and trading in securities by employees are available at www.iias.in.

Conflict Management

IiAS and its research analysts may hold a nominal number of shares in the companies IiAS covers (including the subject company), as on
the date of this report. A list of IiAS’ shareholding in companies is available at www.iias.in.
However, IiAS, the research analyst(s) responsible for this report, and their associates or relatives, do not have actual/beneficial
ownership of one per cent. or more securities of the subject company, at the end of the month immediately preceding the date of
publication of this report. A list of shareholders of IiAS as of the date of this report is available at www.iias.in. However, the preparation
of this report is monitored by an internal Review and Oversight Committee (ROC) of IiAS and is not subject to the control of any company
to which such report may relate and which may be a shareholder of IiAS.
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Other Disclosures

IiAS further confirms that, save as otherwise set out above or disclosed on IiAS’ website (www.iias.in):









IiAS, the research analyst(s) responsible for this report, and their associates or relatives, do not have any financial interest in the
subject company.
IiAS, the research analyst(s) responsible for this report, and their associates or relatives, do not have any other material conflict of
interest at the time of publication of this report.
As a proxy advisory firm, IiAS provides subscription, databased and other related services to various Indian and international
customers (which could include the subject company). IiAS generally receives between INR 10,000 and INR 25,00,000 for such services
from its customers. Other than compensation that it may have received for providing such services to the subject company in the
ordinary course, none of IiAS, the research analyst(s) responsible for this report, and their associates or relatives, has received any
compensation from the subject company or any third party for this report.
None of IiAS, the research analyst(s) responsible for this report, and their associates or relatives, has received any compensation from
the subject company or any third party in the past 12 months in connection with the provision of services of products (including
investment banking or merchant banking or brokerage services or any other products and services), or managed or co-managed public
offering of securities of the subject company.
The research analyst(s) responsible for this report has not served as an officer, director or employee of the subject company.
None of IiAS or the research analyst(s) responsible for this report has been engaged in market making activity for the subject company.
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Institutional Investor Advisory Services India Limited (IiAS) is a proxy
advisory firm, dedicated to providing participants in the Indian market
with independent opinion, research and data on corporate governance
issues as well as voting recommendations on shareholder resolutions for
over 300 companies.
To know more about IiAS visit www.iias.in
Subscriptions help IiAS stay fiercely independent. To subscribe to IiAS
research write to us at solutions@iias.in

Office
Institutional Investor Advisory Services
15th Floor, West Wing,
P J Tower, Dalal Street,
Fort, Mumbai - 400 001
India
Contact
solutions@iias.in
T: +91 22 2272 1570-3
F: +91 22 2272 1574
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